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. ABSTRACT ~ ; : : 

’ : The rationale for broadcast regulation has- undetyone 
some changes over the years. At first, the rationale for such | ; 
_Tegulation was based on the concept that the airwaves are owned oy : , 
the public and that the regulatory bodies act as agents for the 
publics in controlling what is transmitted. -In 1943, the United States 
Supreme court built a rationale "for regulation based on the limi:eda 
radio frequency spectrum. This scarcity rationale later evolved int. 
a preferred position rationale which said that:onee the scarcity . 
rationale was appliei, existing broaicasters are in a preferred 
position over others who might Wish to enter the field and this alone 
could become the basis for requlation. In the “PCC v. Pacifica i. 
-PFounjation" case, the Supreme Court articulated a new rationale: the 
pervasiveness of the broadcast media. This was taken to mean that the 
broadcast melia have established a uniquely pervasive presence in the 
lives of all Americans and that broadcasting is uniquely accessible 
to chilircen. The implications of this rationale are that it allows 
the Federal Communications Commission to assume a protectionist 
stance toward regulation ¢hat is consistent with trends occurrisj in 
other regulatory bodies. (TJ) a « 
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_ BROADCASTING REGULATORY RATIONALE CHANGED. BY COURT = y! — 


.S . 


; arora '% ~ 
The rules and regulations promulgated by the Federal Commmications 
Commission (FCC) have always required a@ Yationale to justify their legal 
existence. Such a rationalé was and is necessitated by the apparent - 
contradiction between First Amendment guarantees of freedom of expression 
‘for radio and television on the one hands* and a maze of extensive regulation 
and licensing requirements enacted by the FCC and upheld by the courts on 
; the other hand. : 
Legal scholar Edward Levy has pointed out that it is a pretense in 
the American legal ‘process that law is really a system of known rules 
applied by a judge.. He explains: 
‘In an important legal sense rulés are never clear, and if a rule . 
had to be clear before it could be imposed; society would be # : 
impossible. The (legal) mechanism accepts the differences of | ; 
. view and ambiguities of words. It provides for the participagion 
~ of the community in resolving the ambiguity Wy providing a forum 
. for the discussion of policy in the gap of ambiguity. 
In the gap of dmb ieaity Vying between the First heasanene to the Constitution 
and the Communications Act of 1934, the courts and regulatory bodies have - 
devised and embellished % number of different rationales for the regulation 
of broadcasting. FCC v. Pacifica Foundation, > sajadicneea oy the U.S. - ; 
Supreme Court . 1978, appears to have established a new rationale; ironically, 
it is.one that is almost the conceptual opposite of the rationale the Court 


a 
first used to justify the regulation of radio and television. 
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Barly Broadcast Regulation Rationkle = = oo a 
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| The original rationale underlying broadcast. regulation was. what has 
- been termed the "public ownership” concept.” This rationale posited that = | 


the airwaves were "owned" by the public. Thus, the government had a right 

and duty, despite any apparent First Amendment restrictions, to act as agent 

. for the public in controlling what was transmitted on those airwaves. Since _ : 
the print media did not use anything that was publicly salad otha govertiment 


~had iG compelling interest in regulating then. | 
It was assumed that the public had been served through ies Congressional 
representatives in 1934 when the Federal Communications Act becuné law. .? 
The Act stipulated that the broadcast licensees must operate in che: pubic _ ¢ 
convenience, interest or necessity, Defining the "public interest" was to 
be the fun¢ tion of the FCC, It is interesting to note cwetie “public 
interest" standard was borrowed from the Radio Act of 1927. The senators 
drafting the 1927 Act introduced the term "public interest" for two reasons: 
first, it was aieeaas in use by‘ the Interstate Commerce Commission as a 


standard for regulating public utilities and railroads; and, secord, the 


- lawmakers could not come up with any kind of unique standard. 


Scarcity Rationale and Preferred Position Rationale 


In its initial eahaunter “teh the concept of regulation of broadcasting 
in 1943, the U.S. Supreme Court built a rationale for such regulation based 
on the limited padiio-eeeqnency spectrun. ‘The Court saw the airwaves as not 
only a valuable publicly-owned resource, but also as a finite resource 


that must be carefully controlled and allocated. The 1943 case, National 


i 


Broadcagting Co, ve. United States,° grew out of a clash between the Federal 


Communications Commission and the networks. 


Tha Foc had issued the Chein Broadcasting Rules, which defined the: 


- permissible relationship between networks and affiliate statidhs. The 


€ ¥ se 7 oa 
Supreme’ Court upheld the Rules and the FCC, and used the scarcity rationale — 


> 


’ 


to do so: > os , a a ; , 
The plight into which radio fell prior to 1927 was attributable 
to certain basic facts about radio as a of commnication—its 
~ facilities are limited; they are not available to all who may wish 
‘to use them; the radio spectrum simply is not large enough to 
accommodate everybody. There is'a fixell natural limitation upon ‘ 
the number of stations that can operate withput interfering with 
one another. Re tion of radio was thereferé as vital to its 


development_as traffic control was to the develo t of the ry 
automobile.’ (Emphasis added.) : 
The Court went on to say: 3 

- Unlike other media of expression, radio inherently is not - : ‘ 
available to all. That is its unique characteristic; and that is 
why, unlike other modes of expression, it is subject to government po SE 
regulation. 


The scarcity rationale was still the foundation for broadcast | 


regulation when the Court adjudicated Red Lion Broadcasting Co. v. Federal - 
Communications in 1969. The Fairness Doctrine, a programming requirement 


since 1949, was challenged and upheld. The Court took this opportunity to 
discuss at length the scarcity rationale for regulation. It said: 


Before 1927, the allocation of frequencies was left 
entirely to the private sector, and the result was chaos. 
It quickly became apparent that broadcast frequencies 
constituted a scarce resource whgee use could be regulated and 
rationalized only by government. 


In answering the First Amendment issue that the Red Lion appellees raised, 
Justice White, writing for the majority, said: . ¢ 
Where there are substantially more individuals who want to 
broadcast than there. are frequencies to allocate, it is idle to 


posit an unabridgeable First Amendment right to broadcast comparenes 
to the right'of every individual to speak, writg, or publish. 


‘Routers: the case’ apperently perceived ie the séarcity rationale, . 


te the face ot technological advances such as cable television that would 

vastly iackeave channel space, was on its. way to becoming logically infirm. 7 te ‘ 
Therefore: the Court “provided a new broadcast regulation rationale, the 

“preferred position" rationale, which was presenteg-as an evolutionary 


result of ‘the scarcity rationale. The Court said 
Even’ were there are gaps in spectrum utiPization, the ~ 
fact remains that exist#mg broadcasters have often attained 
their present position because of their initial government - 
selection competition with others before new technological © , 
advances opened new opportunities for further uses. Long , 
experience in broadcasting, confirmed habits of listeners and ‘ 
viewers, network affiliation, and other advantages in progran. 
procurement give existing broadcasters a substantial advantage 
ovef new entrants, even where new entry is technologically 
: possible. These advantages are the fruit of a preferred position 
conferred by the Government. Some present possfbility for new 
entry by competing stations is not enough, in itself, to render 
unconstitutional the Government's effort to assure that a 
broadcaster's programming ranges widely enough to serve the 
public interest.1! (Emphasis added.) 


Thus, because the scarcity rationale was once applied, existing broadcasters~——- OUM™ 


are in a "preferred position" and this alone can become the rationale for ~ 
regulation. , 
Media Differences Rationale 


The rationale underlying broadcast regulation was in flux again in 


1973 as could be seen in Columbia Broadcasting ‘System v. Democratic National 


12 This case resulted from the consolidation of complaints filed 


Committees 
by two groups who wished to gain access to broadcast advertising time to air . 
commercials with eettorset messages. The_FCC ruled that litensees were not 
prohibited from ever a policy of refusing to accept bata editorial 
advertisements by individuals and Sppantear ieee In upholding the FCC ruling 
Chief Justice Burger, writing for the majority, used a rationale based in 


ty 


mit om perceived differences between uedia sa ienene: Listeners and 


visauea were a "Captive audience’ * an the sense cha once @ radio or 
televisior! set was. turned on, the audience was "captured, * and could only 


. make a ‘Limited aumber .of affirmative decisions Print media audiences, 


. 


however, .were seen as being able to actively select many stories or pages 


to be read. Since’ the broadcast audience didn't share this same freedon, 


- the government was compelied to monitor and répoiate rhe broadcasters. 


Chief justice Burees said: 


The Commissfon is also eivitied to take into account the 
reality that in a very real sense listeners and viewers 
constitute a "captive" audience. . . The "captive" nature 
of the broadcast audience was recognized as early as 1924 
when Commerce Secretary Hoover remarked at the Fourth 
‘Hlatdonal Radio Conference that "the radio listener does not 
have the same option that the reader of the publication 
has~-to ignore advertising in which he is aoe TuEet ceeed< = 
and he may resent its invasion on his set. 


\The Pacifica Case and the Pervasiveness, Rationale 

In Pacifica, it appears that the Court has aevioulaved a new rationale 
~ upon which to base its approval of government regulation of broadcasting-- 
the jervdasiveuess of the broadcast media. 

The facts of the case show that satiric humorist George Carlin recorded 
‘a ticin sa aute eee entitled "Filthy Words" before a live audience 
in a California theater. The monologue begins with Carlin's reference to 
_ “the aseds you couldn’ t say on the public airwaves, the ones you definitely 


a+ 


wouldn't ‘say, ever." 


° 


He RESceeden to list those words and to repeat them over and-over 
“again in a variety of colloquialisms. The recording included epeduent 


laughter from the audience. . ne : ae 


at 2 Poems of 1 October », 1973, matte eaaraie mim, aw 
atation in Wew. York City einige by the Feoifice Foundation, played the recording. 
“On December 3, 1973, a man sae had heard the <sesiwaion while driving with his 
. young son filed a complaint with the FCC; me Commission sent -the complaint, 


to WBAI for comment. . . e. oe ; 


hacttica Fesponded thee the ecenlouun had pees played during a program 
about is ntemporary society's attitude toward eau and that immediately 


K 


before itd broadcast listeners had been advised that it included "sensitive 
language chat might be regarded as offensive to some." Pacifica called Carlin 
"a significant social satirist" who “like Twain or Sahl before him, examines 
the language of arainary people. ... Carlin is not mouthing .obscenities, 
he is merely using words to satirize as harmless and Sasentialiy silly our | 
attitudes toward: those words." 

The Commission did not tapos’ formal sanctions, but stated that the 


order would be "associated with the station's license file, and in the event 


subsequent complaints are received, the Commission will then decide whether 


it should utilize any of the available sanctions it has been granted by 


Congress," 

In its memorandum opinion, the FCC found that certain words in the 
monologue depicted sexual and excretory activities in a particularly offen- 
sive manner, noted that they were broadcast in the early afternoon "when 
chtideen are Undoubtedly, in the audience," and concluded that the language 
broadcast was indecent and prohibited by the Federal: Communications Act.24 
Three aspects of the facts of Pacifica are particularly relevant in the 


present context. First, the Commission acted upon one letter of: complaint. 


Second, the complaintant was aomer of the national plaming board of 
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“relating. to the forum comunity netion expounded ‘in 
“cougemporary Community standards are to be defined in terns of local, not = 
national, norms.) Third, the "young son * who heard the monologue was ae . 
fifteen years ‘old at the time of the broadcast. 
ae apocher feature of the case which is noteworthy is the fact that 
“ae actually was appealed. “Since no fine was imposed by the FCC, there 


was no financial impetus for the,appeal. In most cases dealing with the 


a 
broadcast of obscene or indecent programs, any fine imposed is usually lower . 


-than would be the. court costs: thus rarely is an appeal made, and rarely 


¢ 


is there the opportunity to test the FCC's Recdstane An example is the 
1973 Sonderling case in which the Commission fined Oak Park, Illinois, 
radio station WGLD-FM for its “topless radio" format. In its decision to 
ere a $2,000 fine, the FCC, eager to have a “test case," included an 


‘ 


invitation to Sonderling to submit the case to judicial review. But Sonderling 
declined and instead agreed to pay the fine,*® 
‘Pacifica was appealed. to a three-judge panel of the Court of Appeals 
for the D.C. Circuit which fee tded to reverse the FCC's decision. One judge 
eongt use? that the FCC has censored Pacifica and had prcnounced an aerivona 


rule, both of which violate the Constitution. Another judge decided that 


the language at issue was not obscene and thus could not be proscribed. 
17 : 


-The third judge agreed with the FCC's ruling. 


In an opinion written by Mr. Justice Stevens, the U.S. Supreme Court 


reversed the appellate court decision and upheld that of the FCC. The 


Supreme Court faced two issues in Pacifica: “first, whether the FCC's action 


_ eonstituted forbidden censorship within the medning of the Federal Communications 


Act; and second, whether speech that is concededly not obscene may be 


restricted as "indecent" under the statutory authority of the Act. 


9 


2 ha beck qepites'laab aniocans in tae mantiuas sin Beets ton 
nee 4d noe constitute éensorship. Te second queation wan not as. hey for the 


Court to answer. ‘It raised the problem of a distinction between “ohecena” 
‘and "tndecent"' and the corollary of whether indecent speech which is not = 
deemed obscene can be restricted. > 


we ‘ e. 


The Court began with the position . that. the words in question were. ha 


not categorically excluded from use on radio: : ‘ . ‘ 


AlttiOugh these words ordinarily lack literary, political,: ae . 
or sclentific value, they are not entirély outside the protection 
of the First Amendment. Some uses of even the most offensive 
words are unquestionably protected. . . , Indeed, we may ’ 
assume, . . . that this monologue would be protected in other ot 
contexts. Nonetheless, the constitutional protection accorded oes 
to a communication containing such patently offensive sexual - oie 
and excretory language need not be the same in every context. . 
It is a characteristic of speech such as this that both its capacity 
to offend and its "social value" . . . vary with the circumstances... ~ 
: In this case it is undisputed that the content of Pacifica's 
‘ broadcast was "vulgar," "offensive," and "shcoking." 


- 


Thus, the Sapreme Court said that because the protection for the words ' 


of. 


in question was not absolute, the context of the communication would determine 
if it is constitutionally protected, _: . 
It is in this discussion of context chac:the Court began to evolve 
its new rationale for regulation. The Sepsrent "context" of the words in 
question is a satirical "program about contemporary society's attitude . 
toward language."" But the Court did not even discuss this context. Instead, 
\it saw as the "context" of the Carlin monologue the medium of expression 
radio. a oe 
The Court pointed out that the electronic media have long received a 3 
more limited form of First Amendment protection than the print media. The 
Court observed that "the reasons for these distinctions (between the print 


and broadcast media) are complex, but two have relevance to the present case. 


ts ha tenadeast madin hove accabifaiod » wntqoaiy pervesten peseance in 
the lives of all imaricass. - Second, broadcanting.1e uniquely accessible Ce 


be Hi 


soe to children, leaenuerGere cu 


of In summing up the case, several points merit epeciel attention. ‘The | : os 


first relates to the reason for the reguletion of broadcasting. I -#ould ’ 

: “seem that in ‘drawing the particular distinction ‘between the print and | 

f . electronic, media. that it ‘did, the Sypreme Court has seicdtates ane —- a 
standard for reeations This standard: is to some segrea the conceptual - | “ 


opposite of che Benes ty ‘rationale since it is ‘predicated not on a, limited 


* 


spectrum but rather on a plethora of si gnats coupled with an intrusive 


technology. 


The second pertains to the one aspect of pervasiveness of most concern 


to the Court: the unique accessibility of the broadcast media to children. 


In this connection, the Court pointed to Gingberg ve. State of New York“? 


ry 


which upheld a "variable obscenity" law that made it illegal to sell certain ” 


wee 


publications to children which adults could legally buy. In us ing 

¢ ’ 
Ginsberg to “amply justify special treatment of broadcasting," the Court 
did not note the one obvious difference between the two cases: Ginsberg 


2 


allowed adults to continue reading the magazineg at issue, while Pacifica 

prdderibes the consumption of certain programs by both children and adults. 
The third aspect meriting attention here is that Pacifica is the first 

major case to downplay to this degree the concept of scarcity. The notion 


is mentioned, but it is referred to in a footnote in conjunction with a ws 


concern about children in the radio audience. 


SO Ae dee rejection oF the. emaciok oe seareity an a regulatory rationale . 


and its adoption af thie eee rationale, the Court took . a Position: 
that allowed the Fcc to assume a protectionist stance consistent with 


. trends presently occurring in other regulatory podtaws a i. 
ee ; 
As Robert Crandall, a Senior Fellow at the pooling Institution, recently 


pointed out, “4 until as late as a decade ago, the word "regulation" was - vA - 
« A i‘ f 
applied almost exclusively to government's attempt to control prices and ra ; 
licensing in industries such as transportation, utilities, commynications’ pe _ 


t 


and oil and gas production. 
| In contrast, this decade has witnessed the growth of new forms of 
regulation which emphasize health, safety and protection. The development 
of new yegulatery bodies attests to this trend; for example, the Environmental -_ 
Protection Agency, formed in 1970; the Ocegpacional Safety and Health 
: Administration, formed in 1970; and the Consumer Product Safety Commission, 
formed in 1972, The mission of these agencies is to act for the public a 
to bargain on issues such as product safety, pollution, and workplace hazards. 
In articulating the pervasiveness rationale for regulation of 
electronic media, the Supreme tae is allowing the FCC to become more 
philosophically consistent with the other regulatory Soumies tons: within 
the "gap of ambiguity" it is giving the FCC a societally justifiable caso 


for regtilating broadcasting -- certain ae policies, which other- 


wise might seem to be censorship, are now acceptable. 


